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the enumeration of employes and not in the enumeration of em- 
ployers. 22 

Section 202 reads: "The employer shall be liable for the neg- 
ligence of all employes while acting within the scope of their em- 
ployment, including engineers, chauffeurs, miners, mine-foremen, 
. . . and all other employes licensed by the State or other 
governmental authority, if the employer be allowed by law the 
right of free selection of such employes from the class of persons 
thus licensed." It has been strenuously argued that this section was 
embodied in the act merely for the purpose of overruling the so- 
called "mine-foremen" cases and that the enumeration after the 
word "including" is explanatory and restrictive, thus limiting the 
scope of the section. It is submitted, however, that the section is 
general and includes "all employes", on the ground that by taking 
away the old defenses available to the employer, the legislature 
has shown its intention to be that the difference between the remedy 
at law and under the act should be as small as possible and that the 
principle of compensation should be incorporated into the common 
law to as great a degree as possible, superseding the old idea of 
negligence. Under this view, the enumeration following the word 
"including" is merely surplusage and added to remove all doubt 
as to the overruling of the "mine-foremen" cases. 

Section 201, which abolishes the defenses of contributory neg- 
ligence, voluntary assumption of risk, and negligence of a fellow- 
servant, is not difficult of construction after the two sections just 
discussed have be.en disposed of. The defenses have been abolished 
as to every action by an employe for injuries received by him in 
the course of his employment, which he might bring either by 
reason of the common law before the act or by virtue of an ex- 
tension of the remedy at law under the act, if there be any. If no 
action lies, the abolition of the defense is of no consequence. 

P. C. W. 



Torts — Liability of Cities and Counties for Failure to 
Repair Highways and Bridges — Although there is some authority 
to support a contrary doctrine, the great weight of opinion is in 
favor of the view that for failure to keep highways and bridges 
in repair there is an implied common law liability for resulting 
damages, resting upon every chartered municipality. 1 

The courts of New England are the chief upholders of the 
theory that no such liability attaches even to a chartered city unless 

" Section 104, supra, note 16; see also Act of June 3, 1915, P. L. 777. 

'District of Columbia v. Woodbury, 136 U. S. 450 (1889); City of 
Muncie v. Hey, 164 Ind. 570 (1905) ; Brewer v. New York, 52 N. Y. S. 865 
(1898). 
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such liability is expressly imposed by statute. 2 In Hill v. Boston, 3 
Mr. Chief Justice Gray said, "A duty which is imposed upon an 
incorporated city as the representative and agent of the public, and 
for the public benefit, and by a general law applicable to all cities 
and towns in the Commonwealth, is a duty owing to the public 
alone, and a breach thereof by a city, is to be redressed by a prose- 
cution in behalf of the public, and will not support an action by 
an individual, even if he sustains special damage thereby." 

In a review of the earliest English authorities he pointed out 
that there are in the books many cases of indictment for neglect 
to repair highways and bridges and none for damages for injuries 
sustained by such neglect. This argument, however, cannot be 
sustained in view of the statement in the early English case of 
Thomas v. Sorrell* where Mr. Chief Justice Vaughan said, "If a 
particular person or body corporate, be to repair a certain highway 
or a bridge, and a man is endamaged particularly by the ponder- 
ousness of the way, or decay of the bridge, he may have his action 
against the person or body corporate who ought to repair, for 
his damage." Mr. Justice Gray cited the case of Russell v. Men 
of Devon 5 to sustain his conclusions, but the later English cases 
point out that that case is not an authority upon the question of 
the liability of an incorporated municipality, but simply establishes 
the rule that no action can be brought against the inhabitants of a 
parish for failure to repair a highway or bridge. 8 

New Jersey ' and a few other jurisdictions are in accord with 
the view of the New England Courts. 8 

The courts following the majority view, that a municipal cor- 
poration is liable for neglect of duty in respect to highways, base 
their reasoning upon the ground that when municipal corporations 
are invested with exclusive authority and control over streets and 
bridges within their corporate limits with ample power of raising 
money for their construction, improvement, and repair, a duty 
arises to the public from the nature of the powers granted, to keep 
the avenues of travel within such jurisdiction in a reasonably safe 
condition, and a corresponding liability rests upon the corporation 
to respond in damages to those injured by a neglect to perform that 

duty. .... 

Although the weight of authority makes chartered municipah- 

' Beardsly v. Hartford, 50 Conn. 529 (1883) ; Aldrick v. Gorham, 77 
Me. 287 (1885). 

•122 Mass. 344 (i87?)- 

4 Vaughan, 330 (1677), at page 34»- 

'2 Term. Rep. 667 (1788). 

'Kent v. Worthington Local Board L. R., 10 Q. B. D. 121 (1882); 
Hartnell v. Ryde Commissioners, 4 B. & S. 361 (1863). 

'Wild v. Paterson, 47 N. J. L. 406 (1886). 

" Weltz v. Tilden, 77 Wis. 152 (1890) ; Detroit v. Blackley, 21 Mich. 84 
(1870). In both states the liability was subsequently imposed by statute. 



NOTES 511 

ties liable for negligence in regard to highways and bridges under 
their control, yet it frees quasi corporations, such as counties, from 
such liabilities unless it is imposed by statute, even though it is the 
duty of the county to repair. 9 The courts seem to look upon these 
quasi corporations as primarily and distinctively state instrumental- 
ities and to regard the prerogative of partaking of the state's exemp- 
tion from liability in respect of the exercise of all of its public 
functions and duties without exception, as one which naturally 
grows out of the manner and objects of their creation. They regard 
municipal corporations as voluntary associations created and or- 
ganized at the solicitation of the inhabitants and with their free 
consent, under the laws of the state, but counties as created by the 
sovereign power of the state, of its own sovereign will, without the 
particular solicitation, consent, or concurrent action of the people 
who inhabit them. Another reason advanced is that as a county is 
but a political sub-division of the state, a suit against a county is, 
in effect, a suit against the state. In this connection it is interesting 
to note the recent case of Mobile County v. Maddox, 10 where the 
court adhered to this distinction. 

It is submitted that the above theories do not state any satis- 
factory reason why a city should be liable to an action, and a 
county not liable under like circumstances. The ground of the 
action is the failure on the part of the corporation to perform a 
duty imposed upon it by law, whereby the party suing is injured. 
It seems that the method of the creation of the corporation cannot 
be decisive as to the question of liability. A county is created by the 
sovereign power of the state; a city cannot be created otherwise 
than by the same sovereign power of the state. The question of the 
liability of the corporation, for failure to perform a duty imposed by 
law, cannot be made to depend upon the question whether it was 
organized by the act and consent of the people inhabiting the ter- 
ritory or was superimposed by law, without such consent. 

On the whole no substantial difference can be perceived between 
the duty of a county to keep its roads in repair, and the duty of a 
city to keep its streets in repair, so far as the general public is con- 
cerned. Both are matters of public interest, and controlled by the 
general policy of the state. And in both instances there is the ad- 
mitted duty to keep in repair. 

In Pennsylvania the liability of a city for injuries resulting 
from the neglect of the duty to repair its highways and bridges 
seems never to have been seriously questioned. 11 In Briegal v. 
Philadelphia 12 the court recognized the distinction between the 

* Hollenbeck v. Winnebago County, 95 111. 148 (1880) ; Commissioners v. 
Reinier, 18 Ind. App. 119 (1807). 

"70 So. 259 (Ala., 1915)- 

'Hey v. Philadelphia, 81 Pa. 44 (1876); Preston v. Philadelphia, 249 
Pa. 266 (1915)- 

u 135 Pa. 451 (1890). 
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liability of municipal corporations in the proper sense, and quasi 
corporations. In Bucher v. Northumberland County 13 it was held 
that there is no common law obligation upon counties to repair 
highways or bridges within their limits. So in Pennsylvania one 
must look to the statutes to find the duty of a county to repair its 
highways or bridges. 

The Act of June 26, 1895, 14 and its supplements have conferred 
upon counties power to improve any public road or highway within 
their limits, and have provided that any road or highway constructed 
or improved under the provisions thereof should forever thereafter 
be a county road, the duty of keeping and maintaining the same to 
devolve upon the county, at its expense. It has been held that from 
the duty to repair such roads, imposed upon the counties by these 
acts there is implied a liability for damages resulting from neglect 
of that duty. 15 

The Act of March 30, 1905, 18 provides: "It shall be the duty 
of the county commissioners of the several counties of this Common- 
wealth to repair all county bridges, heretofore erected or to be 
hereafter erected by the county, and to pay all expenses of such 
repairs out of the county treasury in the usual manner." Under this 
act the court said in Gehringer v. Lehigh County™ "Although 
counties are not by this statute expressly made liable for injuries 
resulting from neglect properly to maintain their bridges, yet a 
mandate to repair carries with it a responsibility, which, if neglected, 
may give rise to such a liability." 

It is submitted that under these decisions the law of Pennsyl- 
vania is that once the legislature has placed upon a county the 
duty to keep in repair a highway, bridge or public building, then 
the county is liable for damages resulting from a neglect of that 
duty. 

G. F. D. 



Wills — Soldiers' and Seamen's Wills — One result of the 
present European War has been to emphasize the rule, which always 
has prevailed generally, that the wills of soldiers and sailors need 
not conform to the requirements of ordinary wills. The English 
Statute of Frauds 1 provided that notwithstanding the act, "any 
soldier being in actual military service, or any mariner or seaman 
being at sea, may dispose of his movables, wages, and personal 
estate as he or they might have done before the making of this 

"209 Pa. 618 (1904). 

"P. L. 336. 

"Bunting v. County of Allegheny, 60 Pitts. 512 (Pa., 1912). 

" P. L. 81. 

"231 Pa. 497 (19"). 

*Stat. 29 Car. II, c. 3, Sec. 23 (1676-77). 



